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Lamar Advertising of Tennessee (Lamar) appeals from an
order of the Chancery Court of Knox County that upheld the
validity of a provision of the Knoxville City Code, Article V,
Section 10-N (Ordinance) that assesses a |license fee per annum
for the inspection of all existing ground and portabl e signs

within the Gty of Knoxville. Lamar owns and nai ntains 350



out door advertising structures within the Gty of Knoxville and

has chal l enged the validity of the ordi nance.

Lamar’ s chal | enge rai ses nunerous issues. Lamar clains
that the ordinance is in reality a tax and, as such, results in
I mper m ssi bl e double taxation as to it; that the ordi nance is not
uni form and equal as required by the Tennessee Constitution; that
the ordinance is in violation of the Equal Protection C ause of
t he Fourteenth Amendment of the Constitution of the United
States; and that the ordinance is in violation of the First
Amendrent of the Constitution of the United States. As already

noted, the Trial Court upheld the validity of the ordinance.

In June 1986, the Gty of Knoxville passed an ordi nance
requiring an annual inspection of all existing ground and
portable signs for conpliance with zoning, electrical, mechanica
and any other applicable codes. Article V, Section 10-N of the

Knoxville Gty Code reads as foll ows:

N. Annual i nspection fees.

1. In addition to the permt fees set forth in
Section M and commencing on July 1, 1987, an annual
i nspection fee shall be assessed for any existing
ground sign or portable sign as foll ows:

a. Signs of fifty (50) square feet and

| ess. $12. 00
b. Signs fifty-one (51) to one

hundred (100) square feet..... 25. 00
C. Si gns one hundred one (101) to

four hundred fifty (450) square

feet ... ... ... .. . 50. 00



d. Signs |arger than four hundred
fifty (450) square feet..... 100. 00

2. These inspection fees shall not apply to any
on- prem ses sign owned by an organi zation if
said organi zation is exenpt fromtaxation
pursuant to paragraph (3) of subsection (C)
of Section 501 of the Internal Revenue Code
of 1954 as anended, if said organization
submts proof of its tax-exenpt status to the
sign inspector.

3. The sign inspector shall nake an annua
i nspection of existing ground and portable
signs for conpliance with the provisions of
zoning, electrical, and other city codes.
The inspector shall attach a pernmanent
nunbered tag to each inspected sign and shal
mai ntain records of all inspected signs.

In preparation for the adm ni strati on and enf or cenent
of the ordinance, a 1987 contract was entered into between the
City of Knoxville and the Metropolitan Pl anning Comm ssion (MPC),
whereby the MPC, as agent for the Gty of Knoxville, was to
performthe inspection duties outlined in the ordinance. Ew ng
Johnson, director of |ong range planning for the MPC, was asked

to supervise the survey of the signs for the City of Knoxville.

The MPC enpl oyees who carried out the duties under the
ordi nance, and who were supervised by M. Johnson, did not
conduct electrical, nechanical or code inspections of the signs
as directed by the ordinance, but only inventoried the signs.
These individuals had no tools or equipnent for use in the
inventory, had no training in engineering and nost had only a
hi gh school education. The forns conpleted by the survey team
contained an entry for the content of the sign and if the sign’s

pur pose was to advertise, a notation was nmade on the form



Steve Ellis was then hired as the Gty Sign Inspector
to inspect the signs after they were initially inventoried. He
had no experience or training in electrical or nechanical
i nspections and was not trained in the city electrical code. In
fact, M. Ellis testified that he did not know what requirenents
are contained in the city electrical code relating to ground
signs. M. Ellis conducts these sign inspections by driving to
the sign location, visually inspecting the sign, often fromhis
car, and noting on a formthe date of the inspection and whet her
the structure was approved or disapproved by hinmself. M. Ellis

conducts strictly a visual inspection.

At trial, Lamar called Steve Harb, a certified public
accountant, to testify as an expert witness. M. Harb prepared
charts concerning the anmount of tine that M. Ellis routinely
spent performng his job of inspecting signs. Based upon M.
Ellis’ reports and deposition testinony, M. Harb cane to the
conclusion that M. Ellis spends an average of 5.478 m nutes on
each individual sign inspection. M. Harb also determ ned that
the average cost for the City for this inspection service was

$1.59 per sign.

Al'l funds generated by this sign inspection process are
pl aced into the general account of the Cty of Knoxville. The
sign inspection fees are not segregated. The formwhich the Gty

sign inspection bills are printed on is the same formthat is



used for the ad valoremtaxes the Gty |levies on business. The
City Finance Departnent has responsibility for collecting

del i nquent sign inspection fees and the Tax Coll ection Division
of the Cty Finance Departnent pursues the collection of these

fees in the same manner as they collect delinquent taxes.

We nust first determ ne whether the inspection fee is
actually what it purports to be or whether it isinreality a
tax. In Tennessee, taxes are distinguished fromfees by the
obj ectives for which they are inposed. If it is primarily for
t he purpose of raising revenue, it is a tax. However, if its

purpose is for the regulation of some activity under the police

power of the governing authority, it is a fee. Menphis Retai

Li quor Deal ers’ Association, Inc. v. Gty of Mnphis, 547 S. W2d

244 (Tenn.1977); S & P Enterprises, Inc. v. Cty of Menphis, 672

S.W2d 213 (Tenn. App. 1983).

Since a nmunicipality incurs costs in discharging
certain duties created by this type of ordinance, it is only
reasonabl e to require those benefiting fromthe service to defray
the costs comensurate with the expenses incurred by the
muni ci pality. It is only required that the fees bear sone
reasonabl e relation to the expense involved and it is no
objection to a regulatory license that it produces nore incone
than is required for its admnistration and enforcenent. S & P

Enterprises, Inc. v. Gty of Menphis, supra.




The Gty of Knoxville argues that although the fee per
sign is nore than the actual expense incurred by the inspection,
the fee nust only bear some reasonable relationship to the
expenses involved. The Cty of Knoxville asserts that a charge
of $100 for a sign inspection of a sign larger than 450 square
feet is reasonable. This argunent is nade despite the fact that
the Gty Sign Inspector admts that his inspections are only
vi sual inspections and often involves never leaving his car. 1In

support of this argunment, the Gty of Knoxville relies upon

Menphis Retail Liquor Dealers', supra.

In Menphis Retail Liquor Dealers', the Suprene Court

upheld a City of Menphis ordinance that inposed an inspection fee
upon whol esal ers and retailers of al coholic beverages. The
Tennessee Legi sl ature passed a statue that allowed nunicipalities
to charge a fee for |iquor inspection of no nore than five
percent of the whol esale price of al coholic beverages. Pursuant
to the preceding granted authority, the City of Menphis passed an
ordi nance which inplenented the five percent inspection fee. The
i quor deal ers chal |l enged the ordi nance because the revenue

generated by the ordinance is 200 tines the cost of regul ation.

I n uphol di ng the ordi nance, the Court conceded that a
chal | enge based upon the disparity in the fee charged and cost of
regulation in this case mght be valid if the activity regul at ed
was anything other than the |iquor business. The Court relied

upon the State's inherent police power to subject the |iquor



traffic to strict supervision or prohibition because it is
potentially, if not actually, dangerous to the public health,
morality and welfare.® Furthernore, the State Legislature
authorized a five percent inspection fee on al coholic beverages
with no requirenent that the fee bear any relationship to the

cost of the inspection.

We find that the decision in Menphis Retail Liquor

Deal ers’ is distinguishable fromthe case at bar. The signs
cannot be considered harnful to the public health, norality and
wel fare. As a result, we hold that outdoor advertising sign

I nspection fees nust bear a reasonable relationship to the

services rendered by the municipalities.

W find the decision in Martin Media v. Hempfield

Townshi p Zoning Hearing Board, 671 A 2d 1211 (Pa. Commw. Ct.

1996), persuasive on the issue of whether the fee charged bears a

reasonabl e relationship to the services rendered by the

muni ci palities. The ordinance challenged in Martin Media

assessed a $100 license fee per annum for the inspection and

! The Court quoted with approval a decision of the Supreme Court of

Il'linois which stated as follows:

"It is true, as a general proposition, that a regulatory license
fee nust bear 'some reasonable relation' to the expenses involved
in the supervision and inspection of the |licensed business.
(citations omtted.) But this general proposition 'does not apply
where the license charge is inmposed on those occupati ons which
whil e they are tolerated, are recognized as being hurtful to
public morals, productive of disorder, or injuries to the public
such as the liquor traffic' . . . the amount of the license fee
may itself have a permissible regulatory effect.”

Memphis Retail Liquor Dealers’ Association at page 246, quoting Lalumo v
Fasseas, 171 N.E.2d 43, 44 (111. 1960).
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regul ation of billboards with Henpfield Township. At trial, the
sign inspector testified that he conducted visual inspections
only. He also admitted that for some inspections, no one got out
of the car and in sone cases the car did not stop noving. An
expert testified for the plaintiff and opined that the inspection
cost was nuch less than the fee charged. Based upon these facts,

the court struck down the ordi nance.

The Court is mndful that there is a presunption in
favor of validity of an ordi nance, and the one questioning the
validity of the ordinance has the burden of proof to showits

invalidity. S & P Enterprises, supra. W find that Lamar has

satisfied that burden and that the ordinance is in reality a tax.
As previously stated, the sign inspector did not conduct

el ectrical or nechanical inspections of the signs as instructed
by the statute. The sign inspector conducted only visual

i nspections of the signs, often fromhis car. Furthernore, Lanmar
put on proof denonstrating the disparity in the actual cost of
the sign inspections and the fees charged. The record clearly
denonstrates that the sign inspection fees did not bear a
reasonabl e relationship to the services rendered by the sign

I nspect or.

After determ ning that the sign inspection fees are in
reality a tax, we nust next determ ne whether the ordinance is an
| nper m ssi bl e doubl e taxation. Double taxation is prohibited by

t he Tennessee Constitution unless it is plain that the



| egislature intended to tax the same property twice. Stalcup v.

City of Gatlinburg, 577 S.W2d 439 (Tenn.1978). |If a statute is

enacted by the Tennessee Legi sl ature, which allows for double
taxation, the statute nmust contain | anguage which plainly
i ndi cates such an intention and there is also a presunption

agai nst such an intention. WIllians v. Massachusetts Miutual Life

| nsurance Co., 221 Tenn. 508, 427 S.W2d 845 (1968).

Lamar pays a gross receipts tax to the Cty on revenue
generated from | easi ng outdoor advertising signs. The above
di scussed ordinance is a second tax that Lamar nust pay the Cty
of Knoxville.? Thus, Lamar is subject to double taxation. The
City of Knoxville points to no | anguage that indicates the
Legi sl ature intended to double tax advertising conpanies.
Therefore, we hold that the above di scussed ordi nance results in

i mper m ssi bl e doubl e taxati on.

Since we find the first issue to be dispositive, we do
not address the other issues raised by Lamar. Furthernore, it is
wel | established that a court will not pass on the issue of the
constitutionality of a statute unless it is absolutely necessary
for the determ nation of the case and of the present rights of

the parties to the litigation. Wst v. Carr, 212 Tenn. 367, 370

S.W2d 469 (1963). Courts should avoid dealing with

2 We do not find it necessary to decide whether the above discussed

ordinance is an ad valoremtax or a privilege tax on advertising conmpani es.



constitutional questions abstractly or issuing advisory opinions.

State v. King, 635 S.W2d 113 (Tenn. 1982).

For the reasons stated above, the judgnent of the Trial
Court is reversed. The $19,577 paid into the Registry of the
Court, plus accrued interest, is directed to be paid to Lanar,
and the cause is remanded to the Trial Court for such further
proceedi ngs as nmay be necessary and coll ection of costs bel ow

which are, as are costs of appeal, adjudged against the Cty.

Houston M Goddard, P.J.

CONCUR:

Charl es D. Susano, Jr., J.

WIlliamH |[|nman, Sr.J.
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